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(%) 03.05.2024

Arising out of Order-In-Original No. GEXCOM/ADJN/ST/194/2020-CGST-Div-8-
(¥) | COMMRTE-AHMEDABAD(S) dated 30.09.2020 passed by The Assistant
Commissioner, CGST, DIV-VIII, Ahmedabad South.

5 ¢ A M/s. GPE Expo Pvt. Ltd.,
T Xt / Global, 402-403, 4th Floor, Abhijyot Square, B/h
(¥) | Name and Address of the

Divya Bhaskar, S.G. Highway, Ahmedabad-
Appellant 3 8‘(7)323 51, & Y

FIS oARn 56 ACA-SALT | AT SIHT AT § 1 I8 T QLT & T TATRAT = qaq1g T q&9
srferTY sy erefier SreraT IFETOT S YR < TR §, SrdT o T amaer & foeg g1 9

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

AT TR T G A

Revision application to Government of India:

(1) 0 SeaTed o atafas, 1994 & o= ad A1+ 9a1g T AIAAT o a1 9 YT e B
IT-LTRT 3 T TR 6 Adita Qe arde areflT afee, W a3, 6w qemery, Tsted &,
=eft 9, sfiem q wae, goe 9, 98 fRestl: 110001 &I &F ST =1ey -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(®) ot = & gty & e § o Y g e ¥ T qUeTh v e wer T H A7 T
WUSTTR & gE¥ WIS § IS & I gU /I 4, 77 By WU a7 Ave ¥ wTg g SRl RET |
o7 fefY WU F 27 Aver Ry wieRAT % ERT g% gl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@@ e gee 7 T Y BT IR % 91 (AT a7 sz 1) Rt fRar A gl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) efew Seara Y TeTET OFF 3 AT % forg ST g e A A E § A U A<
T UE T ¥ qaTias angen, A % g 9T a7 wng o) A are & O afefiew (7 2) 1998
aRT 109 g7 Ry By T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ¥ weTEn g (ardier) fermreed, 2001 % faw 9 F siwia RAfREE so=r dear -8 § <
gfeat &, I arder ¥ ufY emder YRT At & i arw F fagm-ereg ©@ odier snaer i &-ar
gt % w1 S e R ST ATRQ Su% ATy @ § o7 ged i % s gwr 35-%
et B 3 AT % G F T -6 ATATT i T 1 AT =AM

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS amaeT & Ay sigt GOy TR UF @1E €99 47 99 FH gl 99 200/ - G T
SITT 3R STe} SRy T @TE & SA7aT & a7 1000/ - & & qaar $1 Syl

The revision application shall be accompanied by a fee of Rs.200/~ where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT O, TR IR Lo T AT A AT ~ArATTEsor & Fia edier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 34T IeqTe §[oe ITfafaam, 1944 &Y a=T 35-41/35-3 & sfailq:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swlaied aReee & qaqry agare & wrar $F e, orfielt F AT § diWT g, S
SCUTET g[osh UF TaTsT ey =rarferacer (Reee) & ufsm &g Afes, sgaemare & 2nd @re,

AGATE] WA, SETAT, RRERANIR, AgHEER-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/~ where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public secto
place where the bench of the Tribunal is situated.




(3) % =w smeer ¥ S T AT BT THTA BrAT § AT THE A SRS Y e &l AT STAH
& ¥ FFaT ST ART = 92w ¥ g gq o fF T e i & a=y F forg gunfeuta s
“TATIERROT T T AT IT Fee g TXhTE ol Ueh AT [ohaT SITaT § |

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)  FATETEE o AfRTREE 1970 FUT €I 6 gy -1 F sfavia MuiRa g sqer sw
SATereT AT geremaer FATRARY Fotae wTfaerrsy 3 smaer ¥ & weds i & YA € 6.50 T &7 e
qree Teehe 9T BIAT AT |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = % wefera grael # M s arer Fawt & ) oft arr st R strar € S €T
9[e, Hrald SATET [ Td YaTa< rfielia =maTiareer (FTaifafe) s, 1982 # [fga g

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, Feald IS (o Td qarat Ay =mriaeer (Reee) T 9l adiar & JrHe
¥ wdeqwiT (Demand) TF &S (Penalty) T 10% T& STHT &RAT AATH {1 greai(es, ATwad g@ ST
10 FE ¥IC gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FrATT ITUTE [ ST YATH o {0 a, ATH g Faied st /T (Duty Demanded)|
(1) < (Section) 11D & Tga Ratia iy,
(2) T*raT Tora Yde hiee Hhi AR,
(3) Fd< shise M=l & Haw 6 & aga o iR

7g Q& ST FAfT erdier # uger Q& ST AT qear A7 adier areret A & forg & o7t g1 faar
T B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iliy ~amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) 9 smaer & i erdier WTTRETor & qHeT Sl o AIaT g 9T gue faafe g1 v | &g 7Y
9% F 10% AT 9% AT St ae qve fanfaq g a9 a8 F 10% ST T T ST Fd gl
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. GPE Expo Pvt. Ltd.,
Global, 402-403, 4th Floor, Abhijyot Square, B/h Divya Bhaskar, S.G.
Highway, Ahmedabad - 380051 (hereinafter referred to as ‘the
appellant”) against Order-in-Original No. GEXCOM/ADJN/ST
/194 /2020-CGST-Div-8-COMMRTE-AHMEDABAD(S) dated 30.09.
2020 (hereinafter referred to as “the impugned order”) passed by the
Assistant Commissioner, CGST, Division-VIII, Ahmedabad South

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are
holding Service Tax No. AACCG3777FSTO01 and are engaged in
providing various services such as event management, business
exhibition service. During the course of Audit, it was noticed that the
assesse, had paid rent totally amounting to Rs. 11,25,000/- for the
period April-2016 to June-2017 to their Director Viz Shri Paresh
Jhurmurwala and Smt. Madhavi Jhurmurwala and the same was
shown under the expenditure head “ office rent’. The details of the

payments made are presented in tabular format below.

Period , Amount (in Rs.)
2016-17 9,00,000/-
2017-18 (upto June 2017) |2,25,000/-
Total 11,25,000/-

2.1 Accordingly, it appeared that the director has rented out his land
along with building to the appellant which is a commercial
establishment and the same is used for commercial purpose. Thus,
the activity of renting of immovable property in the instant case is
covered under the ambit of Service and is liable to pay service tax

under the reverse mechanism charge.
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2.2 The appellant were issued Show Cause Notice No. from File No.
V1/1(b)-136/C-1IV/Audit/AP-22 /TechNo.32/18-19/Ahmd/ 18-19dated
12.12.2018 during the period 2016-17 and 2017-18 (upto June-17),

wherein;:

aj Demand and recover an amount of Rs. 1,68,000/- under
the provision to Sub Section (1) of Section 73 of the Act along with
interest under section 75 of the Finance Act,1994 (hereinafter

referred to as “the Act?)

b) Imposed penalty under Section and 78 of the Act.

3. After considering the submission of the appellant the
adjudicating authority vide the impugned order passed the impugned
order, wherein:

a) The demand of service tax amounting to Rs. 1,68,000/-
was confirmed under section 73(1) of the Act by invoking
extended period along with interest under section 75 of the Act.

b) Penalty amounting to Rs. 1,68,000/- was imposed under
78 of the Act.

4.  Personal hearing in the case was held on 18.03.2024. Shri
Bishan Shah, Chartered Accountant, appeared on behalf of the
appellant for personal hearing. He reiterated the contents of the

written submission and requested to allow their appeal.

o. I have gone through the facts of the case, submissions made in
the Appeal Memorandum. It is observed from the records that the
present appeal was filed by the appellant on 01.09.2023 against the
impugned order dated 30.09.2020, which the appellant have claimed
to have received on 22.08.2023. It is observed that the Appeals
preferred before the Commissioner {Appeals) are governed by the

provisions of Section 85 of the Finance Act, 1994.

6. It is observed that the relevant Section 85 of the Finance Act,
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months from the date of receipt of the decision or order passed by the
adjudicating authority. Further, under the proviso appended to sub-
section (3A) of Section 85 of the Act, the Commissioner (Appeals) is
empowered to condone the delay or to allow the filing of an appeal
within a further period of one month thereafter, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the
appeal with in the period of two months. Relevant text of Section 85 is

reproduced below:

“SECTION 85. Appeals to the Commissioner of Central Excise (Appeals).—

(1) Any person aggrieved by any decision or order passed by an
adjudicating authority subordinate to the Principal Commissioner of
Central Excise or Commissioner of Central Excise may appeal to the
Commissioner of Central Excise (Appeals).

(2) Every appeal shall be in the prescribed form and shall be verified in the
prescribed manner.

(3) An appeal shall be presented within three months from the date of
receipt of the decision or order of such adjudicating authority, relating to
service tax, interest or penalty under this Chapter, made before the date
on which the Finance Bill, 2012, receives the assent of the President:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of three months, allow it
to be presented within a further period of three months.

(BA) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on
and after the Finance Bill, 2012 receives the assent of the President,
relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of two months, allow it to
be presented within a further period of one month.”

7. In the instant case, the impugned order is dated 30.09.2020 and
the appellant have admittedly received it on 22.08.2023. Looking to
the exceptional delay in the date of impugned order and the date of

communication, letters were issued to the adjudicating amthority on
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05.04.2024 requesting them to inform the date of communication
(date of receipt of the impugned order by the appellant) of the
impugned order. The adjudicating authority has replied vide letter -
dated 08.04.2024, wherein he informed that the impugned order was
dispatched to the appellant on 12.10.2020 through speed post vide
dispatch Registered Entry No. 4529.

8.  Considering the prevailing Covid-19 pandemic, the Hon'ble
Supreme Court India vide Order dated 23.03.2020 had extended the
period of limitation in all proceedings w.e.f. 15.03.2020. The
relaxation of the period of limitation was subsequently extended till
02.10.2021 vide Order dated 23.09.2021. Subsequently, the Hon'ble
Supreme Court of India vide Order dated 10.01.2022 directed that the
period from 15.03.2020 till 28.02.2022 shall stand excluded for the
purposes of limitation. It was further directed by the Hon'ble Supreme
Court that where the limitation would have expired during the period
from 15.03.2020 till 28.02.2022, notwithstanding the actual balance
period of limitation remaining, all persons shall have a limitation
period of 90 days from 01.03.2022. In the event the actual balance
period of limitation remaining, with effect from 01.03.2022 is greater

than 90 days, that longer period shall apply.

9. I find that in the instant case, the impugned order dated
30.09.2020 was dispatched to the appellant on 12.10.2020. Hence,
the claim of the appellant of receiving the impugned order after a
period of 1044 days on 22.08.2023 is not correct and misleading.
Further, in terms of the Order of the Hon'ble Supreme Court, the
condonable period which would stand excluded for the purposes of
limitation was "from 15.03.2020 till 28.02.2022". The actual balance
period of limitation remaining, all persons shall have a limitation
period of 90 days from 01.03.2022. In the event the actual balance
period of limitation remaining, with effect from 01.03.2022 is greater

than 90 days, that longer period shall apply.
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10. . [ find that in terms of Section 85 of the Finance Act, 1994,
“the limitation period of two months for filing the appeal in the present
cases starts from 01.03.2022 and the appellant were required to file
the appeal on or before 30.04.2022. However, the appeal was filed on
01.09.2023, i.e. delay of 489 days, which is beyond the period of one
month which the Commissioner (Appeals) may condone. Therefore, I
reject the said appeal considering Section 85 (3A) of the Finance Act,
1994, as I have no jurisdiction to condone the delay beyond the

condonable period of one month.

11 My above view also finds support from the judgment of the
Hon'ble Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd.
Vs. Commissioner of Central Excise and Service Tax, Ahmedabad -
2014 (12) TMI 1215 - CESTAT, Ahmedabad. In the said case, the
Hon'ble Tribunal had held that:

"5. It is celar from the above provisions of Section 85(3A) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delay for a further period of one month. The Hon'ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner (Appeals) has no power, to condone the delay beyond
the prescribed period. In our considered view, Commissioner
(Appeals) rightly rejected the appeal following the statutory
provisions of the Act. So, we do not find any reasons to interfere in
the impugned order. Accordingly, we reject the appeal filed by the
appellant.”

12. In view of the facts discussed herein above and considering the order
dated 10.01.2022 of the Hon'ble Supreme Court and the judgment of the
Hon'ble Tribunal, supra, I reject the appeal filed by the appellant on the

grounds of limitation.
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The appeal filed by the appellant stands disposed of in above

terms.
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M/s. GPE Expo Pvt. Ltd.,

Global, 402-403, 4th Floor,

Abhijyot Square, B/h Divya Bhaskar,
S.G. Highway, Ahmedabad - 380051

Copy to :

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone
The Principal Commissioner, CGST, Ahmedabad South
The Deputy/Assistant Commissioner (RRA), Central GST, Ahmedabad
South

4. The Deputy/Assistant Commissioner, Central GST, Division-VIII,
Ahmedabad South.
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